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Summary and Recommendations

This audit reviewed a fivgear window ofeffluent dischargeandreportingfrom facilitiesin Minnesota

that haveNational Pollutant Discharge Eliminatiorst&n (NPDES)ermits. The Minnesota Pollution

Control AgencyMPCAJssues these permitsursuant tothe federalClean Water Act. MCEA reviewed

reports from20052009 byfacilities that discharge to surface wat@akes, rivers, streams, and

wetlands) MCEA also reviewed whether the facilities met the permit requirement to subischarge
at/ ! Qa
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In the audit period66 percent of NPDES facilitiemlatedpermit requirements MPCA catgorizes

facilities as major or mindvased on their potential impacts on wateMPCA further classifies facilities

as municipal or industriallndustrial majors had thiighest rate of noncompliance, §&rcent while
industrial minors had the lowest Mation rate at49 percent. Seventypercent of municipal majors
violated their permits while 8percent of municipal minors did so.

The number ofacilitiesin full compliance for the current fivgear audit periodvaslow, demonstrating

Audit Results (2002009)

Facility Type Total In Violation | Violation
Facilities Rate
Industrial Major 25 22 88.0%
Discharge 21 84.0%
Reporting 8 32.0%
Industrial Minor 597 294 49.2%
Discharge 151 253%
Reporting 248 41 5%
Municipal Major 66 46 69.7%
Discharge 43 65.2%
Reporting 20 30.3%
Municipal Minor 599 487 81.3%
Discharge 416 69.4%
Reporting 308 51.4%
Total 1287 849 66.0%

limited improvement from the findings ad similarauditthat MCEA conducteith 1990

1990 Audit Results (1987989)

Facility Type Total | Inviolation
Facilities Violation Rate
Industrial Major 26 26 100.0%
Industrial Minor 225 218 96.9%
Municipal Major 51 49 96.1%
Municipal Minor| 482 253 52.5%
Total 784 546 69.6%

g2

Minor municipal facilities stood out for havingelatively low violation rate of 52.5 percent in the 1990

audit, but increased their violation rate td.& percent. The large increase in noncompliance rate is

disappointing for what was the begerforming category two decades agim the currentaudit, the
industrial majors and industrial minors had very different compliance rates. Industrial majors had the
highest violation rate and a high number of violations per facility. Industrial minors had the lowest
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violation rate¢ a major improvementrbm the 1990 audit.However, industrial minors had the highest
rate of failure to submit DMRs, which may mask discharge violations.

Within the currentaudit timeframe, the number of violations per year declined by 40 percent.
Discharge violations dewkd by 2 percent and reporting violations declined by percent.
Unfortunately,levels of significant noncompliance for discharge violations remaioedistent
throughout the fiveyear audit period In total, 356 facilities met the EPA criteria taebn significant
noncompliance.

Many of thedischargeviolations were serious in frequenayagnitude or both Five facilities had more
than 100 discharge violations in five yearsfevreports revealed pollutant discharges more thard10
times the grmit limits.

Permitteesalso had serious reporting violationBacilities failed to submit 352 discharge monitoring

reports. { SASY FILOAtAGASE FFAEtSR (2 AtdzofA288réporting S ad | ¢
violations were submitted merthan 30 days late, the EPA threshold for significant noncompliance. In

total, 242 facilities were in significant noncompliance for their late reports or failure to repbote

than 20permits with reporting violations have been terminatetierebyprohibitingdischarge to

surface water.

l'a LI NI 2F 9t! Qa 2 @SNAE A I Kdthe &a of Sighficand iohcantpliahdsld® I NI Y =
EPA.MPCA set a goal of having less than five percent of major facilities in significant noncompliance
annually? but reported to EPA that 12 percent were in significant noncomplidacehe first three

years of the audit By 2009, the rate fell to three percefit.

During the audit periodyIPCA took formal enforcement action agaietvenpercentof NPDES
facilities with a discharge or reporting violatidnAlthough the enforcement actions thateretaken
generallytargetedfacilities with numerouslischargeviolations, many other facilities wittomparable
compliancerecords had no enforcement actionAmong &cilities that averaged at least one violation
per month, only 11 of 26 had enforcement actidBnforcement actions did not consistently target
facilities thd failed to report discharges, but many of the facilities had their permits terminated.

A majority of facilities continued to violate permit limits or submit late repaontsre than a yeaafter
the enforcement actionForty percenbf facilities with enforcement action had no violations a year
more after their enforcement actionvhile sixty percent continued to violate permit requirements
Three of the worst industrial violators did not stop violating for years after repeated enforcement
actions. Several municipal fiibés made improvements to their treatment systerasd contnued to
violate permit limits.

MPCA uselborintensive and erroprone datareporting andrecording processs. The agency
manually enters values submitted by most facilities in the stdiee process used to obtain and submit
data to EPA requires ngg twice the number of steps asdoesin statesthat have adoptectlectronic

! For a discussion of significant noncompliance, see Bage

6at /! wnnc {GNFGSAAO tflysé at /-disthargeSba The/R008 Strategic n & ¢ K
Plan did not have a numeric goal for NPDES compliance.

% 6Final Stateby-StateSNC Data for Section 106 PARAY 2002 ¢ 9t ! £ al N¥» wnnys | @ Afl of$
http://www.epa.gov/iowm/cwfinance/fy2007partsncdata.xls

*62009 NPDES Majors Repot ! ®{ ® 9t ! = Wdzy$S mMm=E Hamns | GFAttofS I
http://www.epa.gov/oecaerth/resources/reports/performanceiva/cwanpdesmajors2009.pdf

® Formal enforcement action as used here includes administrative penalty orders, stipulation agreements, consent

decrees/orders, and schedules of compliance. It does not include notices of violation.



submissiorsystems.MPCA reports databoutonly somefacilitiesto EPA, includintgss than three

percent of minor facility daten 2009 a / 9! Qa | dzZRA (i ¥ 2 dayidRs hemesiNPvdzies RA & O NJ
in facility-submitteddischarge reports and the valubs5s O2 NRSR Ay aThésthadingRl G 6 a$
issues can hide significant violations, and make it difficult for the public and EPA to understand and track
facility compliance.

Recommendations for improvement:

1 Facility Compliance
U Increase use of enforcement action, especially against facilities with many permit violations.
o If alack of resources is demonstrably a key barrier to adequate enforcement, the agency
should requestn increase in permit fees.
0 Increase the use of enforcement actions and compliance schedules aganese and
chronictoxic discharge violators
o0 Increase enforcement action against facilities with $&@€l violations
o0 Increase use of enforcement actiagainst facilities with egregious discharge violations.
o0 Increase enforcement action against facilities submitting late reports containing
discharge violations.
0 Increase enforcement against facilities that fail to repmrelseterminate the permit
U Reviewsituations in which a second enforcement action was required to obtain discharger
compliance to help calibrate appropriate penalties and refine the effectiveness of facility
upgrades
U0 Sudy spring seasonal loading of phosphoamsl associated enforcement

9 DataReportingProcess
0 RecommendationsAdopt an electronic reporting system that reduces staff burdens for
data entry and transfer.
0 Use the staff time to flag and correct potential errors rather than type data.
o Provide data on minor facilities to EPA.




Introduction

This section providdsackground about the Clean Water Act, a description of the audit undertaken by
MCEA, and an outline of the methodology used to asseswpliance with wastewater discharge permits
in Minnesota.

Background

In 1972, Congress passed the federal Clean Water Act, which requires dischargers of waste into lakes,
rivers and streams to obtain a permit under the National Pollutant Dischargen&lion System

(NPDES). This permit program was designed to track pollution sources and impose pollution limits.
Permit holders must monitor their discharges, report them at regular intervals, and comply with the
effluent limits contained in the permitThe amount of pollution allowed under each permit depends on
the type offacility, thepollutants dischargedandthe water quality standards for the receiving

waterway.

Once Congress put this nationwide discharge permitting system in place, the EnwvitahPmtection

Agency (EPA) was to gradually tighten permits based on new control technologies. This progressive

permit tightening, coupled with enforcement actions against permit violators, sought to reduce

pollution in order to achieve the interim Chéa 2 | G SNJ ! OG 32+t 2F aFAaKlIofSx
ultimate goal was to eliminate discharges of pollutants by 198khis goal was not met and is seldom
discussed.

The Minnesota Pollution Control Agency (MPCA) administers the NPDES permit progtiamesota

ddzo2S0G G2 GKS 9t! Qa 2@0SNBAIKG | dziK2NAGeod at/! R
limits designed to meet the standards. These pollution limits are written into permits. The Act requires

permit holders to monitor discharges surface waters and to report the results to MPCA via a

Discharge Monitoring Report (DMR)imits are set for each discharge point, or outfall, according to the

type of pollutants that are expected from the outfall. Facilities must submit a DMR foioedfell that

haspermit limits. MPCA reviews DMRs for compliance, and if permit terms are violated, MPCA is

responsible for enforcemerft. MPCA must report discharges by major facilities to ERMRCA submits

GKS RIFEGE (2 9t! Qa t &aNage whiclEPAYsLdithe brgcésS of fe@a@iidPK R

may enforce permits if MPCA does not do'5o.

Permits are issued favastewatertreatment plants(\WWTPsgand industrial dischargeraVWTPsare
generally required to report monthly on discharges of fecal coliform bacteria, biochemical oxygen

33 U.S.C. § 1251(a)(1)

"33 U.S.C. § 1342(b)(2)(B).

5¢KS /21 NBldANBAa G(GKIFG adl dSa K| J® ahat Golatiodslbkitee Warmiitdr G2 G |
the permit program, including civil and criminal penalties and other ways and means of enforcegent 0.8 | ®{ &/
1342(b)(7).

% understanding Federal and State Data Entry Requireriegits ! ®{ ® 9t ! = Wdzy$S My s HAMAZ | ¢
http://www.epa-echo.gov/echo/data_entry requirements_table.html

Y49t1 9OYGANRTIOGA Cw{ tNRINIY {eavidildodats STAYAGAZYAasE | Of
http://lwww.epa.gov/enviro/html/fii/prog_sys.html#icis

133 U.S.C.§ 1342(i); 33 U.S.C. § 1319.




demand, pH, phosphorus, total suspended solids, water temperature, clarity and flow. Dischargers may
also be required to monitor for metals and other toxhemicals.

Industrial permits require reports on characteristtbat vary according to water use and the nature of
the business.If an industrial dischargesends waste of a nature or quantity that may affect the
operation of the receivingVWTR theindustrial facilityneeds a pretreatment permit fromMPCA orhe
POTW to whiclit dischargs.*?

About This Audit

In 1990, MCEA (then Project Environment Foundation) conducted an aukig MPCA Water Quality
Division, including compliance with and erdement of NPDES permits. aflaudit considered the DMR
data from all municipal facilities, all major industrial facilities, and a random sample of minor industrial
facilitiesfrom 19871989 The audit also reviewed enforcement actions against thetfasili

Twenty years later, the current audit assesses compliance with N#BdE&rge and reporting
requirements. Italsoreviewat / | Qa Sy FTsponde $hYhs Mdi fiveBars.

Methodology

Facilities must report discharges to MPCA regulgeyerally monthly MCEA procures édischarge

data from MPCA every six month8ICEA reviewed data reported in DMRs from January 2005 through
December 2009 of discharges to surface water, the violations of DMR reporting requirements, and
enforcement actbnsfor water quality violationggainst facilities with NPDES permits.

This audit reviewall facilities(1,287) that discharged pollutants to surface water subject to
concentration, mass, or similar limits during the audit peri®@bme of the facilitie had multiple permit
numbers during the audit period; MCEA considered these cases as one f&ailiast water,
construction stormwater, dredgingyater treatment plantsandland applicatiorgeneral permits often
rely on best management practices rattthan discharge limits, stompliance cannot be compared
with individual facility discharge limitdMCEA filtered thelatafor discharges that violated permit limits.

In assessing the data for this audit, MGEduested review obutlier data points®with MPCA staff and
comparedsomeoutlierst A Ay aid at /! Qa 2yt AyS 9yPmMapojireSy il f
O2NNBOUA2YA LINPYARSR o6& at/! Ay NBaLRyasS G2 al
transcription mistakesuch asa misplaced decimdor a pH reading.

MCEA calculated the number of-snonth periods that facilities were ignificant noncompliance
based on the data provided by MPC®ignificant noncompliance is discussed more fullyage8.
MCEA lacks data on certain types of significant noncompliance, sudstsvatertreatment bypasses
or discharges with direct human health effects.

1233 U.S.C. § 1342(b)(8); 40 C.F.R. §§414.

¥ MCEA evaluated data points that were at least 100 times greater than or less than the discharge limit.
“MPCA posts reports from some (but not all) discharge information on its Environmental Data Access website,
http://www.pca.state.mn.us/index.php/topicenvironmentatdata/searchableenvironmentaldata.html

2 |




MCEA conducted interviews with staffdPCA. MCEA met with dateanagemenstaff to discuss the
data acquisition and entry proces$he agency staff provided numerous updates and checks on data
through email. MCEA met with compliance staff regarding enforcement actansdiscussed the
enforcement processThe agency staff algwrovidedenforcement penalty calculation documents
provided a list of terminated permitend served as a liaison for information from EPA.

This audit considers enforcement actions that included a monetary pen@tgse actions are posted
2y at /! Qguared.oMCEAi&Ssembled these quarterly actions into aivar data set.For a
full discussion of enforcement actions, gesge22.

The followingparts of the reportR A & Odza & a/ 9! Q a disEHargecbryphhdce, KeBaRihngNR A y 3
compliance, enforcement actions, and the data reporting process.

Chapter 1 Discharge Violations

This chapter addresses theequencyandseverityof discharge violations, and then assessends over
time and by pollutant.

In evaluating discharge violationglCEA revieweébur categories of facility defined by MPCA and state
rule. These include industrial facilities, which are privately owned, and municipal facilities, which are
publicly ownedsewagetreatment plants Municipal facilities are typically referred &s waseéwater
treatment plants offacilities (WWTPs/WWTFs).

The municipal and industriahtegories are divided into major and minor facilities. Major municipal
facilities discharge at least one million gallons per day.industrial facility is considered raajif it is
osignificant due to the volume, pollutant loading, or other discharge parameters or the character of the
receiving wates'# Industrial facilities can be considered minor only if they would not have a significant
impact on water quality® To dassify industrial facilities as major or minbtPCA uses aB0-point
evaluationdeveloped by ERA’ The criteria consider the volume and toxicity of pollutants dischaf§ed.
As applied in Minnesota, the number of major industrial facilities has decéimed 1990 (from 26 to

25) while the number of industrial minors has increased by almost 40 percent (from 428 to 597).

Nearly haliof NPDES facilities violated their permiischarge limit§rom 2005 through 2009

Discharge Violations (2003009)
Faciity Type Total In Violation | Violation
Facilities Rate
Industrial Major 25 21 84.0%
Industrial Minor 597 151 253%
Municipal Major 66 43 65.2%

®*Minn. R. 7002.0220 subp. 4(C).
16

Id.
"SeeWl YSa 9f RSNE 5ANBOG2NI 2F 9t! hFFAOS 2MunicipalPSmit 9y F2 NDS
wkiAy3a {@adSYZé¢ 9t! aSyY2 NI WtRMNEepsaryrPdes/puds/owmmPrhcidf | S Af | 01
18
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Municipal Minor 599 416 69.4%
Total 1287 631 49.0%

The overall trendrom 2005to 2009 showed a decline effluent discharge violationsvery year, with
an especially steep decline from 2005 to 2006

Discharging Violations and SNCs by Ye
2000 70
\
1800 -
- 60
1400 - 50
.é 1200 B
o - 40 8
< 1000 b4
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(@]
= 600 - 20
400
- 10
200
0 T T T T 0
2005 2006 2007 2008 2009
=——Discharge Violations Discharge SNC

Figurel

The 30 percent reduction in total dischargadicatesimprovements in point source performance. The
downward trendshows the improvements are not onéime deviations.However, theinstancesof
significant noncompliance remained approximately the same level throughe audit perioduntil
showing a decline in the last year of the audihe instances of significant nonoplianceeven
increased from 2006 to 2007, countering ttagal discharge violatiotrend.

Frequency oDischargéViolations

As thetable below shows, many facilities had frequent violations, with both industrial and municipal
facilities having serious problem#&mong facilities with violationshe median number of violations was
sixand the average wak2.3. The higkr average resultsstdm outliers with many more violationsl'en
facilities had at least 75 violatioms the five years reviewed.

Most Discharge Violations by Facility Enforcement
Minimum 75 Violations Action

Cliffs Erie HL Tailings Basin Ard 225

MDNR Soudan Stafeark 164 X

Palisade WWTP 158 X




Watson WWTP 140
Williams WWTP 106
Bigfork WWTP 94 X
Motley WWTP 92 X
Edina WTP 89
Buffalo Lake Energy LLC 84
Minnesota Energy 80 X

Tablel
MCEAdentified andassessethe most frequentviolators by categorgf facility.

Industrial Majors

Eightyfour percent of industrial majors violated their dischafumits during the audit. The majority of
industrial majorviolations came from just a few sourcdsourfacilities accounted for0 percentof the

violations.
Industrial Majors- Frequency of Discharge Violations
Minimum 4 Discharge Violations
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Figure2

Only four of the eleven most frequent violators had enforcement action taken against, themding
the three facilitieswith the mostdischarge violationsSeveral facilities without enfoement action had

repeated violations.




Industrial Minors

Twentyfive percent ofmdustrial minorsviolated their discharge limits duringetaudit. They had the
highest compliance rate as a category and the rate of violations trended downward oveudite

period. However, over the past five years, industrial minor facilities also had the most serious and
chronic volations of toxic pollutantsEighteen industrial minors had at least 25 violations over the audit
period. The number of violations dit always correlate to enforcement action.

Discharge Violations and Months in Violation
Minimum 25 Violations

225 60
200
175
150
125 -
100

Number of Violations
uolye|oIA Ul SYIUuoN

m Facilities without enforcement actiorm Facilities with enforcement actior® Months in Violation

Figure3

Twofacilities stood out for having numerous discharge violations: Cliffs;Eayt Lakesnd Soudan
State ParKoverseen by the Minnesotadpartment of Natural Resources). f A T Ftailings bdsigitQ &
Hoyt Lakes toppedll facilities with225 discharge violation¥ The facility reported most of its surface
water discharges quarterly and every quarterly report had a violatespite haing the most
numerous violations, Cliffs Erie had no enforcement action during the audit pefivel Soudan State
Park had 164 violations, almost half of which were toxic discharfes.facility stopped violating in the
last year of the auditThe nextwo highest facilities had no violations at the beginning of the audit
period, but caught up quicklyBuffalo Lake Energy LLC had no violations before 2008tith
accumulated 84y the end of the auditSimilarly, Minnesota Energy had no compliaisseies until
mid-2006 and quickly accumulated violationdPCA took enforcement action against Buffalo Lake
Energy and Minnesota Energy after the end of the audit period.

' This is not the same site as the Cliffe Eacility that MPCA took two enforcement actions against during the
audit period.




Municipal Majors

While 65 percent of municipal majors haddischargeviolation,just nine facilities had at least teor

more.
Total Municipal Major Discharge Violations
Minimum 10 Violations
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Figure4

Chisago Lakes Joint STC topped thefistunicipal majorsvith 64 total violations. The facility violated
its permit limits regularly for the first three years of thadit and built a new treatment facility.

Whitewater River Regional WWTP had the second largest number of discharge violations, which were

followed by two enforcement actions.

Municipal Minors

Over69 percent ofmunicipal minorsviolated their permit Inits, with this lowcompliancerate

compoundedby high-magnitude violations. With a large number of minor municipal

facilities and a

higher rate of noncompliance, nineteen facilities had at least 50 discharge violakemgaced

enforcement action.




Number and Frequency of Discharge Violation
Minimum 50 Violations
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Figure5

Palisade WWTP had the largest number of discharge violatohstopped violatingn June 2008a

year after an enforcement actiorBigfork WWTP, another leader on the chart above, reliably exceeded

its phosphorus discharge limits until August 2008st of theF I O Aviolatidrs tad come from the
FILOAfAGR QA | ANLIR NI > adoaharging septid dystemWasan &WWEPGWiti teK SR (1 2
second highest number of violations, plans to stop operation and route wastewater to Montevideo.

Williams WWTP has had ongoing problems and hasnaalefacility improvements.

Severity of Violations

MCEA reviewed the severity of diszge violations in two ways. FirMCEAcalculated severity using

9t 1 Q& adFyRINRA F2N) daAIYyAFAOIYG y2yO02YLIX Al yOSsz¢e
impacts. NextMCEAeviewed the most egregious discharge violatigrikose vidationsmore than

100times the permit limit.

Significant Noncompliance
EPAcategorizeslischargeviolations by major faciliteasd 8 A Ay A FAOF yié¢ dzaAy3a | OF f C

federal regulation$® To be in significant noncompliance, a facility must have multiple discharge
violations in asixmonth period thatexceed the permit limit by a defined threshdfd The threshold is

2940 C.F.R. § 123.45 at Appendix A.

2dT {GSOSY 1o I SNXIFYysS 'o{d 9t! 1aaradlyd ! RYAYAAa(dNF G2 NJ
Criteria to Address Violans of Nora 2 Yy 1 Kt @ ! @SNIF IS [AYAGazé {SLII® HmMI mMpdp
http://www.epa.gov/compliance/resources/policies/civil/federal/revisnpdessnc_pdf
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1.4 times the permit limit for conventional pollutants and 1.2 times lihet for toxic pollutants,
reflecting the greater concern that accompanies toxic discharg®Amaintainsa list ofpollutants

considered toxié?

During the fiveyear audit period140 different facilitieswere in SNGor discharge violationandhad
315 total instances of SN&.Municipal minor facilities had the largest number of SNCs, but industrial

major facilities had the highest overall percent of facilities in SNC.

Total SNCfor Discharge Violations

Number of SNC| Facilities in SN Percent of

Facilities in SN
Industrial Majors 11 4 16%
Industrial Minors 85 36 6%
Municipal Majors 9 8 12%
Municipal Minors 210 92 15%
Total 315 140 11%

Table2

MCEAound that 1 facilities were irSNJor discharges duringt least of half the audit periad

al AYydrAyAy3 &dGFddza Ay {b/ F2N on

Y2y iKa

NB lj dzA NB &

Despite the chronic SN&Eatus of the facilities belowgnly three of these facilitieseceived enforcement

actionsfrom MPCA.

Significant Noncompliance for Discharges
Minimum 5 of 10 Sixmonth Periods in SNC
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Figure6

2 Email from James Colemanformation Management Specialist (WECAB) USERgion 5to Jenny Davison,

Ervironmental Scientist USEPA Region 5, June 16, 2010.

% MCEA counted multiple SN&vel violations of different limits in a given -snonth period as one instance of

SNC, but separate simonth periods as separate instances of SNC.




Industrial Minors

Fifteen minor industrial facilities had at least two instances of significant noncompliance. Six of those
facilitieswere in SNC at least half the audit period

Significant Noncompliance for Discharges Industrial
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Figure7

MPCA took enforcement actiaduring the audit perioggainst onlysix of the fifteen facilities with
multiple instances of SN@&s with the SNC discussion above, these repeated violations present serious
concerns for water qualjt

Municipal Minors
Municipal minor facilities accounted fowo thirds of significant noncompliance from discharges. The

eleven facilities below each had at least five instances of noncomplidmess than hathe facilities
faced enforcement actianOne facility, Madison Lake, had its permit terminated in 2010.
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